ALEX PACHECO

EH Several factors will determine whether you
-\-\-\"'H-\_\_-\____'-' may deduct your polo operation, including
< bookkeeping habits, profit and pleasure
tive, and possible appreciation of
property value, including ponies.

B USINESS o pleasure?

Can you claim your polo expenses?

Avery S. Chapman, Esq.
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t’s almost tax time, and you may want to deduct some or

all of your polo expenses. Before taking those polo

expenses as deductions, you may want to consider the

tollowing factors—the Internal Revenue Service certainly does—

to determine whether your deductions will withstand scrutiny

later. Remember, merely incurring expenses of polo as a

“hobby,” even a hobby that you are passionate about and spend

a considerable amount of money on and even run in a very

business-like way, does not mean you can claim the deduction.

Section 183(a) of the Internal Revenue
Code provides that if an activity is not
engaged in for profit, “no deduction to
such activity shall be allowed” except for
interest and state and local taxes.
Therefore, if you want to take deductions
for your polo expenses, you must satisfy the
IRS that you have an “actual and honest
objective” (in the words of the Tax Court)
to engage in polo to make a profit. Now,
that does not mean that at first you need
make a profit. Many business endeavors
sustain losses, particularly at startup,
which losses are not attributable to any
fault of the taxpayer. The IRS (and then
the Tax Court, if you litigate) will consider
losses but will not determine, merely
because you sustained losses, that your
polo activities were not engaged for a profit
motive. Rather, the courts have focused on
whether there is a “good faith objective of
making a profit.”

To determine if there was a good faith
profit objective by the taxpayer, the tax
courts have examined a variety of facts,
listed in the Code, including:

L. The manner in which the taxpayers

carried on the activity;

2. The expertise of the taxpayers or their
advisors;

3. The time and effort expended by the
taxpayers in carrying on the activity;

4. The expectation that the assets used in
the activity will appreciate in value;

5. The success of the taxpayers in carrying
on other similar or dissimilar activities;

6. The taxpayer history of income or losses
with respect to the activity;

7. The amount of occasional profit;

8. The financial status of the taxpayer;
and

9. Elements of personal pleasure derived
from the activity.

No single factor is controlling or
dispositive, and the courts have also
considered the relationship between the
taxpayer’s polo activities and his other
businesses when the taxpayer claims that
the polo activity confers a benefit (i.e.:
brings in clients or customers) for his
other, non-polo related business.
However, the courts will give greater
weight to these factors than to the
taxpayer’s own statement of his intent.
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Peter Brant of the White Birch 1;010 team, left, because he hires trainers and pros, has an improved
stance for taking a polo deduction.

Finally, it is the taxpayer who bears the
burden of showing that he had a for-
profit objective, and not the IRS who
must prove that she did not have that
intent. In other words, if you take the
deductions for polo activities, you better
be able to prove you are entitled to them.

Looking at each of these statutory
factors, consider the following before
taking your deductions:

1. What was the manner in which
you carried on your polo
activity?

First and foremost, you must maintain
separate, complete and accurate
records of your polo activities. If you
commingle your accounts, funds and
transactions with non-polo matters,

you run the risk that there will arise a

presumption, which you will be

unable to rebut, that you were not

serious enough about your polo as a

for profit enterprise to keep separate

books.

presumed to be a hobby for you.

Therefore, polo  would

Additionally, changing operating
methods or training techniques or
hiring qualified professionals to
increase profits are indicia of for-
profit motive. This might mean
changing where you buy your green
horses, or who trains them, or where
you market them. Drafting a business
plan, and hiring expert advisors
(discussed below) are particularly
persuasive, and may help you avoid
the issue of operating losses incurred
beyond the startup years. In a case
from several years ago, careful receipts
were kept by a player who owned a
polo stable, but because the court

22 POLO PLAYERS EDITION

sales endeavors. Now obviously you
cannot justify every action, and should
not try if you are playing polo truly as a
hobby—without a profit motive—but
taking the time to learn the business
and having competent barn managers
and professionals assisting in the polo
business will support your claim of a
profit motive. Indeed, hiring legal and
tax professionals to structure your
business may be an indicator of for-
profit motive.

How much time and effort do
you spend with your polo?

I don’t just mean playing. Do you
personally work on a plan to exhibit
your horses at certain polo tournaments

If you work on your operation, the IRS may look more favorably on a deduction.

concluded he did not formulate a
business plan or take steps to make his
operation profitable, merely taking
steps to avoid losses was not sufficient,
even though he kept separate books,
to demonstrate a for-profit motive.

2. Your expertise or those of

your advisors.

Not everyone, and in fact most polo
players, do not have the resources to
formally hire a stable of advisors.
However, you can demonstrate a profit
motive by establishing that you have
either studied the business, economic
and equine scientific practices of polo
activities or have consulted those with
that knowledge. If you are buying and
selling your ponies, keep records of who
trained them, who entered them as a
result of seeing them in which
tournament, who provided veterinary
or other assistance to you in your polo

4.

if you are trying to sell them? Do you
engage in the physical labor involved in
polo, e.g. mucking out, grooming,
training, even though you can afford
someone else to do it? Do you maintain
another business that significantly
detracts from your time spent with the
polo enterprise? If you have a limited
amount of time to spend on your polo,
do you employ qualified employees to
carry it on in your absence? Did you
withdraw from some other occupation
to devote your time to your polo
activities? In one case, a court found
that a woman who clearly had the
means to hire help, yet nevertheless
mucked stalls and worked at the barn
and on horseback every day, clearly
demonstrated that she had a profit
motive in mind in running her stable.

Do you have a reasonable
expectation of appreciation in



value of your polo assets?

Your polo assets include not only
your ponies, but your real estate,
equipment and the like. Obviously the
equipment is unlikely to appreciate, so
that leaves the ponies and the real
estate. Purchasing real estate may in
fact involve expectation of
appreciation. But to demonstrate this,
you should develop a business plan that
articulates  your expectation of
appreciation of the real estate you
purchase for your polo operation.
Getting hold of similar property
appraisals, studying and appraising the
property you do purchase, and adding
value to the land may demonstrate that
appreciation expectancy.

With respect to the ponies,

developing and implementing a . - ] "*h_
scheme, no matter how simple, to If your real estate and horses appreciate in value, a deduction may be allowed.
realize the appreciation in value of
your ponies is critical. For a small
operation, do you buy green, train and
play them to make them, and then sell
them for more than you put into them,
or at least try to? For the more complex
operation, do you breed, raise, train,
board and play your ponies with an
intent to realize the appreciation in
value of the ponies from the training
you or your hired trainers (or pros) put
into them? Do you have a plan that
accounts for the costs associated with
this endeavor? What is the actual
relationship between your profits and
your losses? In one case, claimed
appreciation of close to $500,000 in
polo pony inventory was “dwarfed” by
more than $2.5 million in losses. There
was no business plan. The court was
unconvinced a profit motive existed in
that venture.

5. Have you been successful in
other similar or even dissimilar
activities?

If you have made money in successful
polo or horse ventures in the past, or
are even doing so presently, this is
strongly persuasive of intent to do so
with polo. An example would be the
former professional polo player who
now is training and selling polo ponies
as his source of income. Compare this
to the former or present investor in a

thoroughbred syndicate who plays polo

on the weekends. Lack of experience,
however, does not mean that you do not

If governmental authorities challenge your deduction, they will be
Just as aggressive as your opponents on the polo field.
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have a profit motive in polo. Nor will
diversion of income from one venture
to your polo or use of losses in polo to
offset your other income. The courts
have been somewhat unclear on this
area in the polo context, but I would
suggest that there has to be a rational
relationship  between either the
activities or the skills you utilized for
each activity for the court to find a
profitmotive. If that sounds fuzzy,
remember, none of these factors alone
determines for-profit intent.

What is your history of profit or
loss in polo?

The old joke “How do you make a
small fortune in polo?” “Start with a
large one” somewhat applies here.
Start-up losses, or losses for unforeseen
circumstances, even if well-beyond time
of start-up, do not demonstrate a lack of
profit motive. The Tax Code states that
a record of substantial losses, year after
year, coupled with an unlikelihood of
profitability in the future, indicate a
lack of profit motive. This is not always
true. For example, in one case, it took
three years for a polo farm owner and
breeder to determine that a fungus
growing in his pastures was the cause of
low birth weight and other breeding
problems. A later drought further
compounded his ability to
board ponies and prevented
successful replanting of the
pastures. Significant losses
occurred many years after
start-up. Even though the
owner could afford to operate
the farm at a loss, the court
determined that these events
were beyond the owner’s
control, and that merely
experiencing these losses did
not create the presumption
that there was no profit
motive.

Remember, if you are
enjoying polo at a loss, you
must demonstrate that you
are attempting to make
money, including
implementing new breeding
programs, hiring new
management, experimenting
with new sources of revenue
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If 'you want to take a shot at deducting your polo operations, the burden wtll be on
you to prove an “actual and honest” profit motive.

for the polo operation.

7. Have you made any occasional

profit?

If you have, then you must still
demonstrate that profit was as a
direct result of for-profit intent.
Playing high goal as a sponsor for five
seasons and merely selling off your
older ponies do not demonstrate such
intent. Training and selling ponies for
five years at break-even levels or

worse, but then selling a few for
significant profit would tend to
support a for-profit motive. Also,
again the court will look at the
relationship between your losses and
your profits.

What is your financial status?
The court may consider whether you
have other activities that provide
substantial income, and whether losses
from polo produce tax benefits. The

Are you getting pleasure out of your polo? Don’t worry, that doesn’t rule out writing it off.



facts that you lose money in polo or can
afford to operate your polo operation at
a loss, however, do not mean you have
no profit motive, because, as one court
put it, “as long as tax rates are less than
100 percent, there is no benefit in
losing money.” Remember the woman
who could afford all the help she
needed, but still mucked and trained
herself?

running and participating in your polo

horses Your conduct in
is significant in many ways.

9. Do you derive personal pleasure
or recreation from polo?

We all do. But tax law does not
prohibit a person from enjoying his or
her work. The issue is whether these
enjoyments are your sole motivation for
playing polo. Once again, your conduct,
and the businesslike manner in which
you conduct your polo operation, will be
significant.

Some, after reviewing these factors,
might conclude that they are too small
or too unique in their polo activities to
satisfy all of these tests. That may be
true. To those folks, I would suggest that
you not abandon common sense
altogether. If you plan to take a tax
position that your polo expenses are
deductible, be sure to run your polo as a
business, develop a plan or be sure to
keep evidence of a plan (e.g. copies of
print advertisements for pony sales), and
be able to trace profits made and losses
incurred directly to that business. To the
others among you who say that you do
not know if you meet these tests, it is
time to take a look.

Do not be afraid to claim deductions that
are rightfully yours. In counseling equine
industry clients, both in and out of polo, 1
take a critical eye toward examining exactly
what you are doing with horses and why. If
at all possible, I encourage a restructuring
of your activities, hiring, and polo ventures
to better meet these factors and otherwise
demonstrate a for-profit motive. It is better
to look at these issues now than when an

audit comes your way.

Attorney Avery S. Chapman counsels
members of the polo and equine
communities on taxes, contracts,
business formation and dissolution, land
use and development, insurance and

liability. He

www.equinelawroup.com.
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HITTING THE BALL with
POWER AND ACCURACY
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Polo Excursions provides
everything you'll need from
horses, tack, and groom to
one-on-one courteous,
professional instruction.

Al

PALM BEACH POLO

Clinics, Lessons, and Chukkers
are available on a daily, weekly
or monthly basis for any level
of play. Just bring your boots,
britches and helmet!

GET READY FOR SUMMER * PLAY POLO IN ARGENTINA

Now accepting reservations for our April polo trips to
Estancia La Eloisa located just 1 hour from Buenos Aires

Call Craig 561-795-9511 ¢ Fax 561-753-9030
www.poloschool.com
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